IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH F. PELTZ, Adm nistrator : ClVIL ACTI ON
and Personal Representative of
the Estate of Elizabeth Ann
Peltz, deceased, et al
V.

SEARS, ROEBUCK AND CO. : NO. 04-1712

VEMORANDUM

Bartle, J. March 8, 2005
Plaintiff Joseph F. Peltz, in his own right and as
Adm ni strator of the Estate of Elizabeth Ann Peltz, and plaintiff
Henry Vahey, in his own right and as Adm nistrator of the Estate
of John Leo Vahey, bring this diversity action agai nst defendant
Sears, Roebuck and Conpany ("Sears"). They assert clains under
t he Pennsyl vania Wongful Death Act, 42 PA. CoN. STAT. ANN. 8 8301
and the Pennsyl vania Survival Act, 42 PA. CoN. STAT. ANN. 8§ 8302,
for negligence, strict liability, and breach of warranty. The
plaintiffs allege that on August 20, 2002, during an extrenely
hot summer in Phil adel phia, Elizabeth Ann Peltz, age 49, and John
Leo Vahey, age 61, died of heat exposure in their home when their
wal | -unit air-conditioner malfunctioned and Sears failed to
repair it pronptly.
Before the court is the notion of the plaintiffs for

vol untary di sm ssal w thout prejudice under Rule 41(a)(2) of the



Federal Rules of Civil Procedure. Sears also noves to conpel
arbitration

Plaintiffs originally filed their conplaint against
Sears in the Court of Common Pl eas of Phil adel phia County on
March 17, 2004. Sears tinely renoved the case to this court on
the basis of diversity jurisdiction. On May 25, 2004, the
plaintiffs filed an anended conpl aint to include, anong ot her
things, reference to a Sears nai ntenance agreenent signed by
El i zabeth Ann Pelt z.

On August 19, 2004, the plaintiffs filed a second
action by wit of sumons in the Court of Common Pl eas of
Phi | adel phia County. In that action they naned honme health care
provi ders of the decedents, Dr. House Call, Inc., and Continuous
Home Care, Inc., as defendants in addition to Sears. On
Decenber 1, 2004, a case managenent conference was held in the
state action, during which a discovery schedule and trial date
were set. That sanme day, Sears filed a notion in this court to
conpel arbitration of the matter in accordance with the terns of
a mai ntenance agreenent that covered the air-conditioning unit.
Thereafter, on Decenber 13, 2004, the plaintiffs filed their
nmotion for voluntary dism ssal of this federal action wthout
prej udi ce.

I .

We first consider the notion of the plaintiffs to

dism ss this action under Rule 41(a)(2) of the Federal Rules of

Cvil Procedure. This rule provides that if an answer has been
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served as has occurred here "an action shall not be dism ssed at
the plaintiff's instance save upon order of the court and upon
such ternms and conditions as the court deens proper."

A di sm ssal should be allowed unless it will cause

substantial prejudice to the defendant. See Mller v. Transworld

Airlines, Inc., 103 F.R D. 20, 21 (E.D. Pa. 1984); see also Mbil

GOl Corp. v. Advanced Envyl. Recycling Tech., Inc., 203 F.R D

156, 158 (D. Del. 2001). Courts have considered the follow ng
factors to determ ne whether such a dism ssal is proper: (1)
whet her the expense of a second litigation would be excessive and
duplicative; (2) how nuch effort and expense has been expended by
the defendant in preparing for the current trial; (3) the extent
to which the current suit has progressed; (4) the plaintiff's
diligence in bringing the notion to dismss; and (5) whether the
attenpt at dismissal is designed to evade federal jurisdiction
and frustrate the purpose of the renoval statute. See Total

Containnent, Inc. v. Aveda Mqg. Corp., Cv.A No. 90-4788, 1990

W 290146, at * 2 (E.D. Pa. Dec. 7, 1990); Mbil Gl Corp., 203

F.R D. at 158; Myers v. Hertz Penske Truck Leasing, Inc., 572 F

Supp. 500, 502-03 (N.D. Ga. 1983).

In Myers, the plaintiff sought dism ssal of the action
that had just been renobved to federal court so that he could
proceed with an identical state court action. 572 F. Supp. 500.
He had joined two enpl oyees of the original defendant in the
state court action who were acting within the scope of their

enpl oynment and whose negligence could be inmputed to their
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enpl oyer under the doctrine of respondeat superior. The
enpl oyees, who were residents of the forumstate, could not be
joined in the federal action because renoval is not authorized
where any named defendant is a resident of the forumstate. See
28 U.S.C. 8§ 1441(b). The plaintiff knew the identities of these
two enpl oyees at the tine he first filed suit. He sought no
addi ti onal damages fromthem The court found that the notion to
dismss could only be explained as an attenpt to defeat renoval.
ers, 572 F. Supp. at 502-03.

The case at bar is strikingly simlar to Mers. The
two hone health care providers cannot be joined in this action
since their presence would defeat diversity. At the time the
original suit was filed, the plaintiffs knew that the decedents
were receiving hone health care. The plaintiffs argue that they
had difficulty in ascertaining the identity of the hone health
care providers. However, the plaintiffs did not need to file
their initial conplaint in March, 2004 with Sears as the only
defendant. At that time, they still had five nonths before the
[imtation period would run in which to discover the nanes of the
home health care providers and file one | awsuit against all of
t he defendants. Mreover, it was not until after Sears filed a
notion to conpel arbitration with this court that the plaintiffs
filed their notion to dismss. Their notion cones sone four
nmont hs after they had di scovered the identity of the home health

care providers and had brought the second state court action



whi ch, we note, was instituted nerely by filing a wit of
sumons. See Pa. R Cv. P. 1007.

As in Mers, we find that plaintiffs here are
attenpting to defeat renoval to this court. Accordingly, the
notion of the plaintiffs to dismss this action w thout prejudice
wi Il be denied.

1.

We next turn to the notion of the defendant to conpel
arbitration. Although the date is unclear, Ms. Peltz had
pur chased a Mai nt enance Agreenent ("MA") for the air-conditioner
that included an arbitration clause. The arbitration clause is
very broad and provides that:

Any and all clains, disputes or controversies
of any nature whatsoever (whether in
contract, tort, or otherw se, including
statutory, common |aw, fraud, other
intentional tort, property and equitable
clainms) arising out of, relating to, or in
connection with (1) this Agreenent, (2) the
rel ati onships which result fromthis
Agreenent, or (3) the validity, scope or
enforceability of this arbitration provision
or the entire Agreenent ("Claint), shall be
resol ved, on an individual basis w thout
resort to any formof class action, by final
and binding arbitration before a single
arbitrator. The arbitrator selected pursuant
to this arbitration clause shall be a | awer
or retired judge with not |less than 15 years
experience in the practice of law .... Upon
witten request, Sears will advance to you
either all or part of the fees of the AAA and
of the arbitrator. The arbitrator wll

deci de whet her you or Sears will be
ultimately responsi ble for these fees. The
arbitrator shall apply relevant, substantive
| aw and applicable statutes of I[imtation and
shall provide witten, reasoned findings of
fact and conclusions of law. The arbitration
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Agreenent is nmade pursuant to a transaction
involving interstate comerce and shall be
governed by the Federal Arbitration Act, 9
US.C Sections 1, et. Seq. [sic] |If any
portion of this arbitration provision is
deened invalid or unenforceable, it shall not
invalidate the remaining portions of this
arbitration provision .... YOU AND SEARS
UNDERSTAND AND AGREE THAT BECAUSE OF THI S
ARBI TRATI ON CLAUSE NEI THER YOU NOR SEARS W LL
HAVE THE RI GHT TO GO TO COURT EXCEPT AS

PROVI DED ABOVE OR TO HAVE A JURY TRIAL, OR TO
PARTI Cl PATE AS A REPRESENTATI VE OR A MEMBER
OF ANY CLASS OF CLAI MANTS PERTAI NI NG TO ANY
CLAIM

Mai nt enance Agreenent, T 12.

The MA specifically references the Federal Arbitration
Act ("FAA"), 9 U S C 81, et seq. The policy of Congress, in
enacting the FAA is one favoring arbitration. The Act was
designed to overcone the traditional hostility to this form of
di spute resolution and to preenpt state | aw prohibiting

arbitration with respect to contracts "evidencing a transaction

i nvol ving conmmerce."! 1d. 8 2; see also Allied-Bruce Termnix

Cos. v. Dobson, 513 U S. 265, 269-71 (1995).

Arbitration, of course, is a natter of contract.

Howsam v. Dean Wtter Reynolds, 537 U.S. 79, 83 (2002). |If there

is "[a] witten provisionin ... a contract evidencing a
transaction involving coommerce to settle by arbitration any

controversy," the contract falls within the scope of the FAA. 9

1. The FAA excludes fromits reach "contracts of enpl oynent of
seanen, railroad workers, or any other class of workers engaged
in foreign interstate comerce.”" See 9 U S.C. 8 1. This
exclusion is not relevant here. See Crcuit City Stores, Inc. V.

Adans, 532 U.S. 105, 107 (2001).
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USC 82 It is undisputed that the MA here concerns a
transaction involving interstate conmerce.

The question of arbitrability is an issue for judicial
determ nation unless the parties clearly and unm stakably provide

otherwi se. AT&T Techs., Inc. v. Communi cations Wrkers of Am ,

475 U. S. 643, 649 (1986); Mtsubishi Mtors Corp. v. Soler

Chrysler-Plynouth, Inc., 473 U. S. 614, 626 (1985) (citations

omtted); see also 9 U S.C. 88 3, 4. The Suprene Court has nore
recently explained that the question of arbitrability is for the
court "where contracting parties would Iikely have expected a
court to have decided the gateway nmatter." Howsam 537 U. S. at
83. Oherwise, it is mtter for the arbitrator. Id. Moreover,
"there is a presunption of arbitrability in the sense that '[a]n
order to arbitrate the particular grievance should not be denied
unless it may be said with positive assurance that the
arbitration clause is not susceptible of an interpretation that

covers the asserted dispute.'" AT&T Techs., 475 U.S. at 649. As

stated by the Suprene Court in Mdses H. Cone Menorial Hosp. V.

Mercury Construction Corp., 460 U. S. 1, 24-25 (1983), "as a

matter of federal |aw, any doubts concerning the scope of
arbitrabl e i ssues should be resolved in favor of arbitration.”
We nust apply federal substantive |law in passing on

whet her an issue is subject to arbitration. M t subi shi, 473 U.S.

at 626. Indeed, federal |aw preenpts state law insofar as it
prohibits or imts arbitration under a contract enconpassed by

the FAA. Allied-Bruce, 513 U S. at 280. However, it is state
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| aw here whi ch governs matters "concerning the validity,
revocability, and enforceability of contracts generally."

Doctor's Assocs. Inc. v. Casarotto, 517 U S. 681, 687 (1996)

(citation omtted).

W first reviewthe plaintiffs' clains to determ ne
whet her they fall within the anbit of the arbitration clause of
the MA. The plaintiffs bring survival actions on behalf of the
decedents for negligence, strict liability, and breach of express
and inplied warranties. They also bring wongful death actions
on behalf of certain of decedents' beneficiaries. As noted
above, the arbitration clause is broad and enconpasses "[a]ny and
all clainms ... of any nature whatsoever (whether in contract,
tort, or otherwise, including statutory ... clainms) arising out
of, relating to, or in connection with (1) this Agreenment, [or]
(2) the relationships which result fromthis Agreenent "

Mai nt enance Agreenment, T 12. The term "relates to" has been

broadly defined to nean nmakes "reference to." daziers and

d assworkers Union Local No. 252 Annuity Fund v. Newbri dge Sec.

Inc., 93 F.3d 1171, 1173 (3d Cr. 1996).

In their amended conplaint, the plaintiffs seek danages
for the deaths of Elizabeth Ann Peltz and John Leo Vahey for the
failure of Sears pronptly to repair their honme air-conditioner
during extrenely hot weather in Philadelphia in the sumrer of
2002. Their current pleading refers to the MA and states that it
was "in full force and effect” at the tinme of the decedents

death. It even quotes the MA's wordi ng that [i]f your health
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or safety is endangered ... enmergency service is avail able.
Pls." Am Conpl. at § 13. Significantly, in each of their
various clainms for relief plaintiffs specifically incorporate the
MA and this |anguage by reference. |ndeed, on May 25, 2004,
plaintiffs amended their conplaint specifically to add these
references which were absent fromtheir initial pleading.
Plaintiffs rely on the MA to support each and every cl ai mthey
have brought agai nst Sears for danages. They contend that Sears
was aware that a person's health or safety could be adversely
affected as a result of a malfunctioning air-conditioner. W
find that the plaintiffs' clains, which sound in both tort and
contract, relate to the MA or to the relationships which resulted
fromthe MA and are thus covered by the | anguage of its
arbitration clause.

Before arbitration can be ordered, however, we nust
determ ne whether the plaintiffs in their various capacities are
subject to the arbitration agreenent. An individual cannot be

conpelled to arbitrate unl ess he or she is bound by that
agreenent under traditional principles of contract and agency

law.'" E.I. Dupont de Nenmpurs and Co. v. Rhone Poul enc Fi ber and

Resin Internediates, S.A. S., 269 F.3d 187, 194-95 (3d G r. 2001)

(citation omtted). This is an issue for the court, and not for

an arbitrator, to decide. First Options of Chicago, Inc. V.

Kapl an, 514 U.S. 938, 943-46 (1995).
It cannot be disputed that Ms. Peltz, as a signatory to

the MA, and her estate, are bound to arbitrate. See id. The
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survival action for negligence, strict liability, and breach of
warranty, is brought by her Adm nistrator, Joseph Peltz, on

behal f of her estate. See Harvey v. Hassinger, 461 A 2d 814, 816

(Pa. 1983). These clains, which could have been brought by Ms.
Peltz herself had she lived, survive her death. 1d. M. Peltz
as her Administrator nerely stands in her shoes.

M. Peltz also brings a wongful death action agai nst
Sears on behalf of Ms. Peltz's beneficiaries, who are not
signatories to the MA. The decedent could not have brought these

clains had she lived. Baungart v. Keene Bldg. Prods. Corp., 633

A.2d 1189, 1191 (Pa. Super. C. 1993). Rather, they exist for
the benefit of certain relatives of the decedent enunerated in
the Wongful Death Act. 1d.; 42 PA. CoN. STAT. ANN. § 8301.
Because Ms. Peltz's relatives are not parties to the MA, the
guestion arises whether they can be conpelled to arbitrate. CQur
Court of Appeal recognizes five circunstances, based upon conmon
| aw principles of contract and agency | aw, under which non-
signatories may be bound to an arbitration agreenent: (1)

i ncorporation by reference; (2) assunption; (3) agency; (4) veil-

piercing/alter ego; and (5) estoppel. E.I. Dupont, 269 F.3d at

195 (citing Thonson-CSF, S.A. v. Anerican Arbitration Ass'n, 64

F.3d 773, 776 (2d Cir. 1995)).

Under the equitable estoppel theory, a non-signatory to
a contract will be conpelled to arbitrate if he or she "know ngly
exploits the agreenent.” 1d. at 200 (citation omtted). The

policy behind this rule is to "prevent a non-signatory from
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enbracing a contract, and then turning its back on the portions
of the contract, such as an arbitration clause, that it finds

di stasteful.” 1d. One formof exploitation occurs when the non-
signatory's clains "inplicate" the agreenment containing the
arbitration clause. [1d. at 201. Here, M. Peltz's beneficiaries
admt that their clains "derive from[her] clains.” Pls." Br. in
Qop'n to the Def.'s Mot. to Conpel Arbitration, § 5. Mbreover
even if their wongful death clains cannot be said to derive from
Ms. Peltz's clainms, her beneficiaries are nonethel ess estopped
from avoi ding arbitration because their wongful death clains
rely upon the MA. As nentioned above, the plaintiffs incorporate
by reference the MA and specific |anguage it contains into all of
their clains for relief. W wll not treat these references as a
nul lity.

Survival actions for negligence, strict liability and
breach of inplied and express warranties are al so brought on
behal f of the estate of decedent John Leo Vahey. Unlike Ms.
Peltz, he was not a signatory to the MA. It has been brought to
our attention that he may have twi ce paid for the renewal of the
MA with his credit card. Regardless of whether these acts are
sufficient to characterize himas a signatory, the Adm nistrator
of his estate, Henry Vahey, who stands in his shoes, is also
bound to arbitrate these clains under an equitabl e estoppel
theory. W again note that the survival clains rely upon the MNA
Wth respect to all of these clains, the MA and specific | anguage

fromit have been incorporated by reference.
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The outcone is the sane for John Leo Vahey's
beneficiaries with respect to the wongful death action being
brought on their behalf. The Admi nistrator, Henry Vahey, admts
that these clains "derive from[John Leo Vahey's] clains.” Pls.’
Br. in OQop'n to the Def.'s Mdt. to Conpel Arbitration, | 5.
Additionally, their wongful death cause of action incorporates
by reference the MA and specific |anguage it contains. Thus,
Henry Vahey, who brings a cause of action for wongful death on
behal f of John Leo Vahey's beneficiaries, nust arbitrate these
cl ai mrs because of equitable estoppel.

We nust al so determine the effect of the Iimtation of
l[iability clause in the MA which reads:

Limtation of Liability. Except as stated in

paragraph 5,2 neither Sears, nor its Agents,

Contractors or Licensees are |liable for any

i ncidental or consequential damages,

including, but not limted to, property

damage, lost tinme, |loss of use of covered

product (s) or any other damages resulting

fromthe breakdown or failure of covered

product (s) serviced under this MA delays in

servicing or the inability to service any

covered product(s).

Mai nt enance Agreenent, 9§ 9.

2. Paragraph five provides:

FOOD LOSS REI MBURSEMENT FOR REFRI GERATORS AND FREEZERS.
Sears will reinburse you up to $200 in any one year of coverage
for any food spoilage that is the result of a nechanical failure
of any covered product. The food | oss nmust be verified by Sears.

| f the covered product is still under warranty, any reinbursenent
under this MAis in addition to any rei nbursenent under the
warranty. In no case shall the total reinbursenent under the

warranty and this MA exceed the value of the food |ost.
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Plaintiffs argue that this language limting their
damages renders the parties' agreenent to arbitrate void as
agai nst Pennsylvania's public policy. The issue of public policy

is a mtter to be resolved by the court. WR Gace and Co. V.

Local Union 759, Int'l Union of the United Rubber, Cork, Linoleum

and Plastic Wirkers of Anerica, 461 U S. 757, 766 (1983). Such a

policy nust be "well defined and dom nant” and is to be
ascertained by reference to "laws and | egal precedent” of the
jurisdiction whose substantive |aw applies. 1d.

The Pennsyl vani a Superior Court has decided that a
provi sion which |imted damages for personal injury in a consuner
agreenent arising out of the application of pesticides is

unenf orceabl e as against public policy. Carll v. Termnix

International Co., 793 A 2d 921, 925 (Pa. Super. C. 2002). W

have no doubt that if presented with the issue, the Pennsyl vania
Suprene Court would rule the same way with respect to the simlar

type of consuner agreenent involved here. See Covington v.

Continental General Tire, Inc., 381 F.3d 216, 218 (3d G r. 2004).

Accordingly, we will strike the contractual limtation on damages
for plaintiffs' clainms under the Survival and Wongful Death Acts
as against the public policy of the Conmonweal t h.

In Carll, the court voided the entire arbitration
clause. It reasoned that because the danmage limtation was found
within the arbitration clause itself, it was not severable.
Assumi ng wi thout deciding that the court in Carll properly struck

the entire arbitration clause, the |language |limting damages
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before us is located in a separate paragraph of the MA, distinct
fromthe arbitration clause. Wile the MAitself does not
contain a severance provision,® this limtation on danages can
nonet hel ess be severed and the arbitration cl ause enforced. See

Spinetti v. Service Corp. Int'l, 324 F.3d 212 (3d G r. 2003).

In Spinetti, our Court of Appeals enforced an
arbitration agreenent, under Pennsylvania common |aw contract
principles, despite its containing | anguage that violated public
policy. 1d. It found that the portion stricken was not an
essential part of the arbitration bargain. 1d. at 219. The
arbitration agreenment in Spinetti contained a proviso requiring
each party to pay its own attorney's fees, regardl ess of the
outcone of the arbitration, in contradiction of (1) Title VI1*
and ADEA® which permit an award of attorney's fees and costs to a
prevailing party and (2) federal policy of invalidating
arbitration agreenments when costs could preclude a party from
vindi cating his or her federal statutory rights in an arbitral
forum |d. at 216. The contract in Spinetti did not contain any
severability provision. However, the court concluded that
severance of the offensive clause and enforcenent of the

remai nder was appropriate because "the primary purpose of the

3. The arbitration clause contains a severance provision, but
this pertains only to | anguage deenmed unenforceable within the
arbitration clause itself.

4. 42 U.S.C. 8§ 2000e, et seq.

5. 29 U S.C. § 621, et seq.
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arbitration bargain ... was not to regulate costs or attorney's
fees ... [but] to provide a nechanismto resolve ... disputes.”
Id. at 219. The court explained that "it would be contrary to
federal policy to undermne an entire arbitrati on agreenent based
upon a single potentially unenforceable term" 1d. at 220.

The danage limtation provision in the MA is not
essential to the arbitration agreenent. Neither party argues to
the contrary. The arbitration clause of the MA will be enforced
but without the MA's limtations on danmages for personal injury
and deat h.

We recognize that it may not be the usual situation to
have a contact providing for the arbitration of personal injury
or death clainms. Nonetheless, the United States Suprene Court
has upheld arbitration clauses in enploynent contracts conpelling
enpl oyees to arbitrate discrimnation clains, that is, clains
"arising under a statute designed to further inportant soci al
policies" as long as a person "effectively may vindicate" his or

her rights in arbitration. Geen Tree Finan. Corp. v. Randol ph

531 U.S. 79, 90 (2000); Glner v. Interstate/Johnson Lane Corp.

500 U.S. 20, 23 (1991); E.EEOC v. Wiaffle House, Inc., 534 U S.

279, 299-300 (2002). It has consistently refused to invalidate
an arbitration on the ground that it does not protect the
substantive |law rights of persons nmaking clains. Geen Tree

Finan. Corp., 531 U S. at 89-90. Thus, there is no basis to

prevent arbitration of Pennsyl vania survival and wongful death

claims when the contract calling for arbitration involves a
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transaction in interstate commerce, as it does here.
Significantly, it is the plaintiffs thenmselves who are relying on
the MA, which contains an arbitration provision, to support their
cl ai nrs agai nst Sears. They cannot enbrace sone of its provisions
and then cast aside the arbitration requirenent.

The final question before us is whether Sears has
wai ved its right to arbitrate under the MA. I n Howsam the
Suprene Court stated in general |anguage that "the arbitrator
shoul d decide 'allegation[s] of waiver, delay, or a |like defense
to arbitrability.'" 537 U S. at 84. Nonetheless, in Palcko v.
Ai rborne Express, Inc., 372 F.3d 588, 596-98 (3d Gr. 2004), a

case subsequent to Howsam our Court of Appeals decided the issue
of waiver when plaintiff contended in the context of a pending
| awsuit that the defendant had del ayed too long in petitioning to
conpel arbitration. This is the sane waiver issue before us.
Citing Pennsylvania |law, the plaintiffs argue that
Sears has waived its right to arbitrate because: (1) it did not
raise the issue of arbitration in its notions to dismss; (2) it
engaged in discovery; and (3) it filed two pretrial notions which
did not raise the issue of arbitration. However, the waiver
issue here is a matter of federal law. See M tsubishi, 473 U S

at 626; see also Moses, 460 U. S. at 24-25. "[A] party waives the

right to conpel arbitration only in the follow ng circunstances:
when the parties have engaged in a | engthy course of litigation,

when extensive di scovery has occurred, and when prejudice to the
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party resisting arbitration can be shown." Geat Wstern

Mort gage Corp. v. Peacock, 110 F. 3d 222, 232 (3d Gr. 1997).

The fact that Sears did not raise the issue of
arbitration in its notions to dismss is not controlling. A
notion to conpel arbitration is treated as a notion to dismss
for failure to state a claimupon which relief can be granted
under Rule 12(b)(6). It is not required that all grounds for
failure to state a claimbe included in a pretrial notion. See
Fed. R Cv. P. 12(h)(1) and (2). Palcko, 372 F.3d at 597-98.
Moreover, there is a "strong judicial posture favoring
arbitration .... [Waiver of arbitration rights '"is not to be
lightly inferred.""” 1d. at 598. 1In this regard, we note that
Sears preserved its position by pleading arbitration as an

affirmati ve defense in its answer. See Mautz & Oren, Inc. v.

Teansters, Chauffeurs, and Hel pers Union, Local No. 279, 882 F.2d

1117, 1126 (7th Gr. 1989); but see Reid Burton Constr., Inc. V.

Carpenters Dist. Council, 614 F.2d 698, 702-03 (10th Cr. 1980).

Qur Court of Appeals has found defendants to have

wai ved their right to conpel arbitration in Hoxworth v. Blinder,

Robi nson & Co., 980 F.2d 912, 925-27 (3d Cr. 1992). During an

el even nonth period prior to filing a notion to conpel
arbitration, the defendants engaged in extensive notion practice,
deposed all of the naned plaintiffs, opposed the plaintiffs
notion to conpel discovery, and then noved to conpel arbitration

only after the plaintiffs' notion to conpel discovery had been
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granted. Hoxworth v. Blinder, Robinson, and Co., 980 F.2d 912,

925-27 (3d Gir. 1992).

We acknow edge that Sears has waited seven nonths after
the filing of the anended conplaint to file its notion to conpel
arbitration. It has filed two notions to dismss but the first
one was directed to the original conplaint and was deni ed as noot
after the plaintiffs filed their anended conplaint. The other
was deni ed without prejudice. The parties have served answers to
each others' interrogatories and requests for the production of
docunents. Finally, Sears has deposed at | east one police
officer inthis matter. Wile it nmay be argued that the seven
nmont h del ay evi dences that the parties have "engaged in an
extensive course of litigation,” it cannot be said under the
ci rcunst ances before us that "prejudice to the party resisting

arbitration can be shown." G eat Wstern, 110 F.3d at 232. | t

is prejudice that is the "touchstone" on the issue of waiver.
Pal cko, 372 F.3d at 598.
Accordingly, the notion of Sears to conpel arbitration

will be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH F. PELTZ, Adm nistrator : ClVIL ACTI ON
and Personal Representative of
the Estate of Elizabeth Ann
Peltz, deceased, et al
V.

SEARS, ROEBUCK AND CO. : NO. 04-1712
ORDER

AND NOW this 8th day of March, 2005, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of the plaintiffs to dism ss pursuant
to Rule 41(a)(2) of the Federal Rules of Civil Procedure is
DENI ED

(2) the notion of defendant Sears, Roebuck and Conpany
to conpel arbitration is GRANTED. The parties are directed to
proceed to arbitration forthwith in accordance with the terns of
t he Sears Mai ntenance Agreenent except that the provision in said
Agreenent limting damages is STRI CKEN, and

(3) this action is STAYED pendi ng conpl etion of the
arbitration

BY THE COURT:

[s/ Harvey Bartle 11




